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Donna R. Searcy
Secretary
Federal Communications Commission

1919 M Street, N. W.
Washington, D. C. 20554
Re: MM Docket Mo. 93-107

Dear Ms. Searcy:

On behalf of ASF Broadcasting Corporation, applicant in the
above-referenced proceeding, there are transmitted herewith an
original and six copies of its OPPOSITION TO MOTION TO ENLARGE
ISBURS.

Should additional information be necessary in connection
with this matter, please communicate with this office.

Very truly yours,
Y7
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Federal Communications Commission
Washington, D.C. 20554 NAY 2 7 1993

FEDERY

COuMun,
OFFICEOFTHEAQE‘?RS Chssoy

In re Application of MM Docket No. 93-107

DAVID A RINGER
et al.

For Construction Permit for
New FM Station on Channel 280A
at Westerville, Ohio

File Nos. BPH-911230MA/et al.
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TO: Administrative Law Judge
Walter C. Miller
QPPOSITION TO MOTION TO ENLARGE ISSUES

ASF Broadcasting Corporation ("ASF"), by its attorneys,
hereby opposes the Motion to Enlarge Issues filed May 17, 1993
by Ohio Radio Associates, Inc. ("ORA").

ORA first seeks to have the Presiding Judge specify an
issue to determine whether ASF's application violates Section
73.316 of the Rules, and if it is basically qualified to be a
Commission licensee. As a basis for its request, ORA relies
solely upon the ASF application; as amended on March 5, 1992,
the same application and amendment that were before the Chief,
Audio Services Division at the time this case was designated for
hearing.

In the Hearing Designation oOrder, the Chief pointed out a
number of minor deficiencies requiring amendment by various
parties. Further information pursuant to Section 73.316 of the

Rules was not among those deficiencies. Accordingly, the Chief



obviously did not feel any additional information was necessary.
Further, directional FM Construction Permits typically are
conditioned upon the permittee's supplying, with the license
application, an actual measured antenna pattern, certified by a
qualified engineer, as well as a certification by a licensed

with regnect to the nraonar mountina of +ha antenna_

Thus, the Commission is assured, not on the basis of predicted
data, but on the basis of actual measured signal strengths, that
the station will not cause interference.

After review of the applications, the Chief concluded that
"[e]xcept as may be indicated by any issues specified below, the
applicants are qualified to construct and operate as proposed."
(HDO Para. 18) Unless ORA is able to introduce new evidence,
not before the Chief at the time of designation, it would appear
that the Presiding Judge is without authority to add the
requested issue. Atlantic Telecasting Co., 5 Fcc2d 717, 720-721
(1966) .

Secondly, ORA seeks an issue to determine whether use of a
directional antenna pursuant to Section 73.215 of the Rules is
in the public interest. Notwithstanding ORA's protestations,
the Motion is repetitious. The previous Motion to Certify,
according to ORA, "addressed dismissing any short-spaced
applicants from the hearing." The current Motion only seeks to
have those applicants found not qualified. ASF submits that

this is a distinction without a difference.



ASF further submits that ORA has misread the meaning of the
Presiding Judge in Memorandum Opinion and QOrder, FCC 93M-224, at
para. 11 and note 3, released May 4, 1993. ASF believes that
the Presiding Judge's reference therein was not to filing a
repetitious Petition to Enlarge Issues, but only as to whether
a comparison of seven applicants, as opposed to two, better
serves the public interest.

on The Beach Broadcasting, Fcc'93—211, released May 10,
1993, lends no support to ORA's position. 1In fact, its holding
is directly contrary to ORA's argument. Notwithstanding that
the applications involved in that proceeding were filed in 1985,
long before the adoption of present Section 73.215, one of the
applicants, Portola, attempted to take advantage of the
directional antenna provisions of Section 73.215 by amendment.
However, its amendment failed to provide the requisite contour
protection to another station, causing the Presiding Judge to
reject the amendment. The Commission specifically noted that
the reason for the rejection was the applicant's failure to
provide the requisite contour prbtection (para. 10). It was not
rejected simply because the applicant was one of two mutually-
exclusive applicants for the facility, essentially ORA's
argument here. Any reasonable reading of On The Beach leads
inescapably to the conclusion that had Portola demonstrated the
requisite contour protection, its amendment would have been

accepted.



Accordingly, ORA has advanced nothing new, either factual
or legal, since its arguments were rejected by the Chief, Audio
Service Division. Thus, the issue should not be added.

Wherefore, it is respectfully requested that the Motion to
Enlarge Issues filed by Ohio Radio Associates, Inc. should be
denied in its entirety for failure to plead with the specificity

required by Section 1.229 of the Rules.

Respectfully submitted,

ASF BROADCASTING CORPORATION
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es A. Koerner
ts Attorney

BARAFF, KOERNER, OLENDER
& HOCHBERG, P. C.
5335 Wisconsin Avenue, N.W., Suite 300
Washington, D.C. 20015-2003
(202) 686-3200

May 27, 1993
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CERTIFICATE OF SERVICE

I, Jeanne E. Butler, a secretary in the law offices of
Baraff, Koerner, Olender & Hochberg, P. C., do hereby certify
that copies of the foregoing OPPOSITION TO MNOTION TO BNLARGE
ISSUBS were sent this 27th day of May, 1993, via first class
mail, postage prepaid to the following:

Administrative Law Judge Walter C. Miller*
Federal Communications Commission

2000 L Street, N. W., Room 213

Washington, D. C. 20554

James Shook, Esquire*

Federal Communications Commission
2025 M Street, N. W., Room 7212
Washington, D. C. 20554

Arthur V. Belendiuk, Esquire
Smithwick & Belendiuk

1990 M Street, N.W., Suite 510
Washington, D. C. 20036

Eric S. Kravetz, Esquire
Brown, Nietert & Kaufman
1920 N Street, N.W., Suite 660
Washington, D. C. 20036

Kyong Ja Matchak
8300 Rockbury Way
Sacramento, CA 95842

Dan J. Alpert, Esquire
1250 Connecticut Ave., N.W., #700
Washington, D. C. 20036

Dennis F. Begley, Esquire
Reddy, Begley & Martin
1001 22nd Street, N.W.
Washington, D. C. 20037

Stephen T. Yelverton, Esquire
McNair Law Firm, P. A.

1155 15th Street, N.W., Suite 400
Washington, D. C. 20005

Jeanne\q/'Butler
*Hand Deliver




